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RESOLUTION TO AMEND FULTON COUNTY CODE SECTIONS TO CREATE A SMALL 
BUSINESS ENTERPRISE PROGRAM AND TO INCORPORATE THE FULTON COUNTY SMALL 
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Is this Item related to a Strategic Priority Area? (If yes, note strategic priority area below) 

 

Yes All People Trust Government is efficient, effective and fiscally sound 
 

 

Is this a purchasing item?  

Yes 

Summary & Background 
(First sentence includes Agency recommendation. Provide an executive summary 
of the action that gives an overview of the relevant details for the item.) 

On November 19, 2014, the Board of Commissioners approved agenda item 14-0972, with Keen 
Independent Research, LLC to conduct a market availability study to research, analyze and assess 
the small business community in Fulton County in order to develop a Small Business Program.  The 
availability/market analysis study provided the statistical evidence and detailed work plan in order to 
develop, adopt and support a goal based small business program which will comply with the 
requirements of the U.S. Constitution, federal case law and federal statutes. 
 
Fulton County Government is a sub-recipient of federal funds from the Federal Highway 
Administration (FHWA) and the Federal Aviation Administration (FAA) and has an established 
Disadvantaged Business Enterprise (DBE) Program and therefore 49CFR§26.39, Fostering Small 
Business Participation, requires the County to include an element to structure contracting 
requirements to facilitate competition by small business concerns, taking all reasonable steps to 
eliminate obstacles to their participation, including unnecessary and unjustified bundling of contract 
requirements that may preclude small business participation in procurements as prime contractors 
or sub-contractors. 
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RESOLUTION TO AMEND FULTON COUNTY CODE SECTIONS TO CREATE A 1 

SMALL BUSINESS ENTERPRISE PROGRAM AND TO INCORPORATE THE 2 

FULTON COUNTY SMALL BUSINESS STUDY  PERFORMED BY KEEN 3 

INDEPENDENT RESEARCH LLC. 4 
 5 

WHEREAS, Fulton County (“the County”) is committed to promoting the economic 6 

welfare of the people of Fulton County and full and equal business opportunities for all persons 7 

seeking to do business with the County; and 8 

WHEREAS, the County is committed to encouraging small businesses to actively seek 9 

bid opportunities as either a prime contractor or subcontractor; and 10 

WHEREAS, the County is committed to providing training, and education, and technical 11 

assistance to small businesses, which would increase their ability to compete for business, be 12 

successful in the competitive bid process, and to ultimately grow their business; and 13 

WHEREAS, the County recognizes that small business enterprises are essential to a 14 

competitive economy and may need assistance competing for County contracts; and 15 

WHEREAS, the State of Georgia adopted the Small Business Assistance Act to promote 16 

use of small businesses in State Procurement. (O.C.G.A. § 50-5-120 et seq.as amended); and 17 

WHEREAS, the legislative intent of the Small Business Assistance Act was declared as 18 

follows: 19 

The most important element of the American economic system of private 20 

enterprise is free and vigorous competition. Only through the existence of 21 

free and vigorous competition can free entry into business and opportunities 22 

for personal initiative and individual achievement be assured. The 23 

preservation and expansion of such competition is essential for our economic 24 

well-being. In order to encourage such competition, it is the declared policy 25 

of the state to ensure that a fair proportion of the total purchases and 26 

contracts or subcontracts for property, commodities, and services for the state 27 

be placed with Georgia resident businesses and small businesses so long as 28 

the commodities and services of small businesses are competitive as to price 29 

and quality;  30 

(O.C.G.A. § 50-5-122); and  31 
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 2 

WHEREAS,  the State of Georgia Small Business Assistance Act thus declares it is the 1 

State of Georgia’s policy to ensure that a fair proportion of state purchases, contracts, and 2 

subcontracts be placed with small businesses so as to support free and vigorous competition, free 3 

entry into business and opportunities for personal initiative and individual achievement, and 4 

promote the economic well-being of the state, so long as the commodities and services of small 5 

businesses are competitive as to price and quality (O.C.G.A. § 50-5-120 et seq. as amended); and 6 

WHEREAS, ninety eight percent of all Georgia firms with employees are small, 7 

according to the United States Bureau of Census; and 8 

WHEREAS, the City of Atlanta, Clayton County and DeKalb County as well as other 9 

large cities, counties and states throughout the country have implemented programs to promote 10 

small business participation in those cities, counties and states; and  11 

WHEREAS, the implementation of the United States Department of Transportation 12 

Federal DBE Program on Federal Aviation Administration-funded contracts at Fulton County 13 

Airport-Brown Field requires the County, a recipient of U.S. Department of Transportation 14 

funds, to foster and facilitate competition by small business concerns (49 CFR Section 26.39); 15 

and 16 

WHEREAS, anecdotal and statistical evidence from the 2015 Keen Independent 17 

Research Small Business Availability Study indicates certain barriers to small business 18 

participation, including information about upcoming contracts, the time requirements for the 19 

bidding process, bonding and insurance requirements, and other requirements that result in 20 

underutilization of small businesses; and 21 
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WHEREAS, 88 percent of businesses in the Atlanta Metropolitan Area that are qualified 1 

and interested in performing work for the County are small businesses but only 54 percent of 2 

Fulton County contract dollars examined from 2011 through 2014 went to small businesses; and 3 

WHEREAS, Fulton County desires to be proactive in ensuring that economic 4 

opportunities in Fulton County and the Atlanta Metropolitan Statistical Area (MSA) are equally 5 

available to all individuals or businesses, including minority and women-owned businesses, 6 

regardless of race, gender or ethnicity; and 7 

WHEREAS, the County has prepared a proposal for a County Small Business Enterprise 8 

(SBE) Program that provides measures to increase the opportunity for small businesses to obtain 9 

County purchases, contracts and subcontracts, including through the inclusion of SBE goals on 10 

specific County contracts to be determined on a contract-by-contract basis;  11 

WHEREAS, Fulton County is committed to providing SBEs with assistance in 12 

identifying and gaining access to technical training; and 13 

WHEREAS, Fulton County is committed to providing SBEs with assistance in 14 

identifying and gaining access to capital and financing; and 15 

WHEREAS, Fulton County is committed to providing SBEs with assistance in 16 

identifying and gaining access to bonding for contracts; and 17 

WHEREAS, Fulton County is committed to making sure businesses receiving County 18 

contracts make good faith efforts to contract with SBEs; and 19 

WHEREAS, Fulton County has determined that it is necessary to use its purchasing and 20 

contracting functions to ensure competitive opportunities for all businesses; and 21 

WHEREAS, the County recognizes the necessity for periodic review of and reporting on 22 
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the implementation and operation of this program to ensure that it continues to effectuate 1 

competitive opportunities for all businesses; 2 

WHEREAS, the recommended changes include tracking SBE participation as prime 3 

contractors, subcontractors and suppliers through annual reports. 4 

NOW, THEREFORE, IT IS HEREBY RESOLVED, that the Resolution incorporates 5 

the Small Business Enterprise Program, attached hereto as Appendix A. 6 

BE IT FURTHER RESOLVED, that pursuant to the Board of Commissioners’ 7 

discussion concerning adoption of the FY 2014 budget, Fulton County no longer supports a First 8 

Source Jobs Program thus, Division 10 of the Purchasing Code shall be stricken in its entirety 9 

and replaced by the Fulton County Small Business Enterprise Program (“SBE Program”), 10 

attached hereto as Appendix A, is hereby affirmed in its entirety. 11 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-373(j) 12 

entitled “Method of determining the lowest responsible bidder” shall be amended by adding the 13 

following underlined content:  14 

In awarding any contract or determining the lowest responsible bidder for the 15 

purpose of awarding a contract, the agency awarding the contract may consider 16 

the vendor or bidder's quality of work, general reputation in the community, 17 

financial responsibility, previous experience in sales to the public, compliance 18 

with a Small Business Enterprise Program as adopted by the governing authority 19 

of the county or making a good faith effort to comply with the goals of such a 20 

program, and compliance with nondiscrimination and equal employment 21 

opportunity provisions as adopted by the governing authority of the county.  22 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-422 entitled 23 

“Application” shall be amended by adding the following underlined content:  24 

   . . . 25 

 (b) All departments and divisions of county government shall encourage SBE and 26 

MFBE participation in all Fulton County government contracting. 27 

(c) The director of the department of purchasing and contract compliance shall 28 

review SBE and MFBE participation on an annual basis by analyzing the 29 
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results of the application of this program during the year, plus other relevant 1 

data, and shall prepare an annual plan that reports the results of such review, 2 

and recommendations therefrom, to the county manager and the board of 3 

commissioners. 4 

. . . 5 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-423 entitled 6 

“Functions, duties and organization” shall be amended by adding the following underlined 7 

content and striking the language shown:  8 

(a) The office of contract compliance shall have the following duties and responsibilities: 9 

 . . . 10 

(4) The development and maintenance of an SBE and MFBE certification directory 11 

which will be made available as a public record; 12 

(5) Accept SBE certifications from the United States Department of Transportation 13 

and Small Business Administration, and Georgia Department of Transportation, 14 

MARTA, or other cities and counties within the Atlanta MSA, or other 15 

appropriate agencies; 16 

… 17 

(8) Maintenance of: (1) documents, forms, records or data regarding the dollar 18 

amounts subcontracted to or expended for services performed by subcontractors 19 

and suppliers on all projects, including race and gender ownership of each 20 

subcontractor, and (2) documents, forms, records or data regarding certified 21 

SBEs, AABEs, HBEs, ABEs, NABEs, FBEs or SDVBEs; 22 

(9) Make recommendations to the County Manager and Board of Commissioners of 23 

further efforts needed to encourage SBE and MFBE participation; 24 

… 25 

(d) The Department of Purchasing and Office of Contract Compliance shall prepare on 26 

an annual basis, an outreach plan for SBEs, MFBEs, DBEs and SDVBEs outlining 27 

the annual activities of each program. 28 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-424 entitled 29 

“User department responsibilities” shall be amended by adding the following underlined content:  30 

(a) All departments and divisions of county government, in consultation with the 31 

Department of Purchasing and Contract Compliance, are encouraged to obtain 32 
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SBE and MFBE participation on all county contracts. The director of the 1 

Department of Purchasing and Contract Compliance shall make periodic and 2 

annual reports of activity and progress under this article to the county 3 

manager and board of commissioners. 4 

(b) Provide the scope of work for projected projects and request vendor list of 5 

certified SBEs and MFBEs. 6 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-425 entitled 7 

“Certification” shall be amended by adding the following underlined content:  8 

(c) Small Business Enterprise Program (SBE). 9 

 (1) The Department of Purchasing and Contract Compliance will have 10 

the ability to accept SBE Certifications from United States DOT 11 

and Small Business Administration, GDOT, MARTA, cities, and 12 

counties within the Atlanta MSA, or other appropriate agencies. 13 

(2) All certified SBE firms will be required to notify the County of any 14 

material changes and update their listing online continually, 15 

including changes of contact information, addresses, telephone 16 

numbers, and changes of ownership, control and operation. 17 

(3) Certification records will be maintained by the Department of 18 

Purchasing and Contract Compliance. 19 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-426 entitled 20 

“Good faith efforts of contract” shall be amended by adding the following underlined content: 21 

In complying with the SBE and MFBE program of the county, the bidder, 22 

offeror, contractor, or other person or entity seeking to do business with the 23 

county is encouraged to exercise the following good faith efforts to involve SBEs 24 

and MFBEs: 25 

 26 

 . . . 27 

(3) Providing written notice to known SBEs and MFBEs that their 28 

interest in contracting opportunities is solicited. 29 

The contractor, offeror, or bidder is required to include with its bid, identification 30 

of the SBEs and MFBEs by name, scope of work, and dollar value of work 31 

including the appropriate documentation of this information. Potential 32 

contractors, offerors, or bidders shall be required to provide documentation of 33 

their SBE and MFBE participation at the time their bid is submitted. All bidders 34 
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will be encouraged to demonstrate that it made reasonable and good-faith efforts 1 

to utilize SBEs and MFBEs. 2 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-427 entitled 3 

“Outreach program” shall be amended by adding the following underlined content and removing 4 

the language shown: 5 

The Small Business Enterprise program and the minority and female business 6 

enterprise program are hereby established to provide for specific aggressive outreach 7 

efforts by the department of purchasing and contract compliance to solicit and 8 

encourage SBEs and MFBEs to bid on county contracts. The efforts of the 9 

Department of Purchasing and Contract Compliance in conjunction with the 10 

appropriate user departments shall include the following: 11 

(1) The notification of bid opportunity alerts to SBEs/MFBEs/SDVBEs of 12 

upcoming contracts by the county through utilization of the SBE’s and 13 

MFBE's certification listing; 14 

. . . 15 

 (3) Seminars to familiarize SBEs/MFBEs/SDVBEs with county 16 

procurement and bidding procedures and with upcoming business 17 

opportunities; 18 

. . . 19 

 (5) Active and sustained encouragement of SBEs/MFBEs/SDVBEs to apply 20 

for certification and to bid on county contracts. 21 

. . . 22 

BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-428 entitled 23 

“Bond assistance” shall be amended by adding the following underlined content: 24 

The department of purchasing and contract compliance may make available to SBEs, 25 

MFBEs and SDVBEs: 26 

(1) Free one-on-one technical assistance regarding insurance and bonding; 27 

and 28 

(2) Access to all the tools and training necessary to secure a first time bond 29 

and to increase current bonding capacity. 30 
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BE IT FURTHER RESOLVED, that the Fulton County Code Section 102-429 entitled 1 

“Monitoring and reporting” shall be amended by adding the following underlined content and 2 

removing the language shown: 3 

The office of contract compliance staff shall make periodic random and scheduled visits 4 

to the contractor jobsite to review project progress, contractor-subcontractor relations, 5 

performance and payment schedules as well as to confirm compliance for the following: 6 

(1) Georgia Security and Immigration; 7 

(2) Title VI; 8 

(3) Davis Bacon Wage Rates; 9 

(4) Disadvantaged Business Enterprise (DBE); 10 

(5) Minority/Female Business Enterprise (MFBE); and 11 

(6) Service Disabled Veteran Business Enterprise (SDVBE); and  12 

(7) Small Business Enterprise Program. 13 

BE IT FURTHER RESOLVED, that this Resolution shall become effective on January 14 

1, 2017 and that all resolutions and parts of resolutions in conflict with this Resolution are 15 

hereby repealed to the extent of the conflict.  16 

SO PASSED AND ADOPTED, this ____ day of __________, 2016. 17 

 18 

 19 

FULTON COUNTY                                                                 20 

BOARD OF COMMISSIONERS 21 

    By:     ______________________________________  22 

John H. Eaves, Chairman 23 

District 7 (At Large) 24 

       25 

 26 

 27 

 28 

 29 
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ATTEST:     APPROVED AS TO FORM: 1 

 2 

________________    ________________________ 3 

Mark Massey     Patrise Perkins - Hooker 4 

Clerk to the Commission   County Attorney 5 

 6 
P:\CAProjects\Pur\Small Business Enterprise Program (SBE)\10.5.16 Fulton County Resolution draft.DOCX 7 
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Small Business Enterprise Program 
 
A. Short Title 

This program shall be known as the “Fulton County Small Business Enterprise Program.” 

B. Definitions 

The following words, terms and phrases, when used in this program, shall have the meanings 

ascribed to them in this section, except where the context clearly indicates a different meaning: 

Atlanta MSA shall mean the geographical area consisting of the following t w e n t y  counties: 

Barrow, Bartow, Carroll, Cherokee, Clayton, Cobb, Coweta, DeKalb, Douglas, Fayette, Forsyth, 

Fulton, Gwinnett, Henry, Newton, Paulding, Pickens, Rockdale, Spalding and Walton. 

Bid shall mean a quotation, proposal, sealed bid or offer to perform or provide labor, materials, 

supplies or services to the County for a price on an eligible project, or for an eligible project that 

generates revenue for the County. 

Bidder shall mean any individual, sole proprietorship, partnership, joint venture, or corporation 

that submits a bid or proposal to the County. 

Certification shall mean official recognition and approval by the Department of Purchasing & 

Contract Compliance (DPCC) that a business meets the qualification criteria of a Small Business 

Enterprise as determined by accepting SBE certifications from the United States Department of 

Transportation and Small Business Administration, Georgia Department of Transportation, 

MARTA, City of Atlanta and other cities and counties within the Atlanta MSA, and other agencies 

Fulton County deems appropriate. 

Commercially useful function (CUF): for the purpose of determining whether a business enterprise 

is performing a commercially useful function, DPCC shall consider all of the facts in the record, 

viewed as a whole, including without limitation the following: 

(1) An SBE performs a commercially useful function when it is responsible for 

execution of the work of the contract and is carrying out its responsibilities by 

actually performing, managing and supervising the work involved. 

(2) To perform a commercially useful function, the SBE must be responsible, with 

respect to material and supplies used on the contract, for negotiating price, 

determining quality and quantity, ordering the material, and installing (where 

applicable) and paying for the material itself. 

(3) To determine whether an SBE is performing a commercially useful function, 

DPCC will evaluate the amount of work subcontracted by the SBE, industry 

practices regarding subcontracting, whether the amount the SBE is to be paid 

under the contract is commensurate with the work it its actually performing, the 

SBE credit claimed for its performance of the work and other relevant factors. 
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(4) An SBE does not perform a commercially useful function if its role is limited to 

that of an extra participant in a transaction, contract, or project through which 

funds are passed in order to obtain the appearance of SBE participation. In 

determining whether an SBE is such an extra participant, DPCC will examine 

similar transactions, particularly those in which SBEs do not participate. 

Contract shall mean and include any agreement between the County and a person or business 

enterprise to provide or procure labor, materials, equipment, supplies and services to, for or on 

behalf of the County. A “contract” shall include an agreement between the County and a person 

or business enterprise to perform professional architectural and engineering services, construction 

related services or fund the performance of such services, non-professional services and/or goods. 

Except as otherwise specifically defined in this section, a “contract” does not include: (1) awards 

made by the County to a non-profit entity which the County offers assistance, guidance, or 

supervision on a project or program and the recipient of the grant award uses the grant monies to 

provide services to the community; (2) sales transactions where the County sells its personal or real 

property; (3) a loan transaction where the County is acting as a debtor or a creditor; (4) lease and 

franchise agreements; (5) agreements to use County real property; or, (6) gifts of materials, 

equipment, supplies or services to the County. 

Contractor shall mean a prime contractor or vendor on a County contract. 

County shall mean Fulton County. 

Day or Days shall refer to calendar days. 

The Department of Purchasing & Contract Compliance (DPCC) shall mean the Department of 

Purchasing & Contract Compliance for Fulton County. 

Eligible project shall mean: 

(1) Any County contract with an SBE participation goal attached as identified by the 

DPCC Administrator excluding sole source procurement, emergency procurement 

and contracts governed by 49 CFR Parts 23 and 26. 

(2) For purposes of this program, contract or project “value” shall mean either the 

expenditure of funds by the County, or the generation of revenue for the County 

by a contractor as a direct result of a County contract. 

Joint venture shall mean an association of two or more persons, partnerships, corporations, or any 

combination of them, established to carry on a single business activity that is limited in scope 

and duration. The agreement establishing the joint venture, partnership or other  

multi-entity relationship shall be in writing. Further, participation in a joint venture shall be based 

on the sharing of real economic interest in the venture and shall include proportionate control over 

management, interest in capital acquired by the joint venture and interest in earnings. 

Small business enterprise (SBE) shall mean a firm with a location in the Atlanta MSA which is an 

independent and continuing enterprise for profit, performing a commercially useful function, for 

which the gross revenues or number of employees, inclusive of any affiliates as defined by  
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13 CFR § 121.103, does not exceed the size standard for its industry as defined by 13 CFR § 

121.201 (as further explained in 13 CFR §§ 121.104 through 121.107), and which has: either  

(1) filed a letter or other documentation from the United States Small Business Administration that 

establishes that the firm is certified as an 8(a) firm, small business enterprise, or HUBZone firm; 

(2) a letter or other documentation from the City of Atlanta, MARTA, or Georgia Department of 

Transportation (GDOT) that establishes that the firm is certified as a DBE; or (3) submit proof of 

small business certification from a certifying agency within Georgia that applies the small business 

size standards consistent with or less than the applicable revenue and employment size standards 

for small businesses established by the United States Small Business Administration, and meets 

other County criteria related to SBE certification. 

SBE status shall mean whether a firm meets the qualification criteria of an SBE, as set forth 

in this program. 

Supplier shall mean a warehouser or manufacturer of materials, supplies or equipment which 

contracts directly with a bidder to provide such materials, supplies or equipment on an eligible 

project which involves a trade or service. For purposes of measuring the total contract dollars 

awarded or paid to suppliers on eligible projects, only amounts paid to suppliers of goods 

customarily and ordinarily used based upon standard industry or trade practices shall be counted 

towards SBE goals. 

C. Statement of Policy 

It is the purpose of this Small Business Enterprise program to promote the economic welfare of the 

people of Fulton County, to promote full and equal business opportunity for all persons doing 

business with Fulton County and to promote commerce by assisting SBEs to actively participate in 

the County’s procurement process.  

D. Duties of the Department of Purchasing & Contract Compliance 

Under this program, DPCC may have the following authority and duties for the implementation of 

the Small Business Enterprise program: 

(1) Administration and enforcement of this program. 

(2) Administration and enforcement of the Disadvantaged Business Enterprise 

program. 

(3) Establishment of written procedures, informal guidelines and forms as may be 

necessary to effectuate this program. 

(4) Monitoring compliance with the requirements of this program. 

(5) Acceptance of certification of businesses as SBEs in accordance with the standards 

set forth in this program. 
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(6) Investigation of alleged violations of this program, and the issuance of written 

statements following any determination of such investigation, stating the reasons 

therefore and any penalty to be imposed. 

(7) Collaborating with the various county departments to ensure maximum outreach to 

SBEs. 

(8) Determination of whether any of the penalties set forth in Section M  should be 

applied to a business. 

(9) Attendance at pre-bid, pre-proposal, pre-construction and pre-work conferences. 

(10) Provision to business entities of all forms, applications, documents and papers 

necessary to comply with this program. 

(11) Provision of information to potential bidders, upon request by the potential bidder, 

which may include names and contact information of certified SBEs, to reinforce 

and support outreach efforts by potential bidders. 

(12) Notification by certified mail that a bidder who has bid on and who otherwise 

would have been awarded a contract has the right to appeal a determination of 

noncompliance with this program, said appeal to be determined by the DPCC 

within seven calendar days of receipt of the notice of noncompliance. 

(13) Notification to the Purchasing Director of any determination of noncompliance 

with this program and of any appeal from any such determination. 

(14) Monitoring, for data gathering and informational purposes, utilization of SBEs on 

eligible projects. 

(15) Maintenance of documents, forms, records or data regarding this program as 

provided in this program including documents, forms, records or data regarding 

the dollar amounts subcontracted to or expended for services performed by 

subcontractors and suppliers on eligible projects, including the SBE status of each 

subcontractor and supplier. 

(16) Development and implementation of outreach and assistance programs to promote 

equal contracting opportunities for all businesses that wish to do business with 

the County, regardless of SBE status. 

E. Small Business Assistance and Procedures to Ensure that SBEs Have an Equitable 

Opportunity to Compete for Contracts and Subcontracts 

(1) Procedures to Ensure Opportunities 

To the extent feasible and that there are available resources, Fulton County may 

utilize the following measures to ensure maximum practicable opportunities for 

SBE participation on County contracts: 
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(a) Assist SBEs in obtaining insurance and surety bonds where necessary in 

the performance of contracts, including but not limited to: 

i. Packaging contracts so that dollar amounts do not require bonding; 

ii. Encouraging prime contractors to waive bonding or assist SBE 

subcontractors in obtaining bonding; 

iii. Encouraging staged bonding where feasible, when bonding is 

carried over from one project stage to the next; and 

iv. Relaxing bonding requirements for projects, to the extent permitted 

by Fulton County Code or state law. 

(b) Encourage the formation of joint ventures between SBEs. DPCC may also 

assist prime contractors in identifying interested SBEs for subcontracts; 

(c) Provide information on Fulton County’s organization and contractual needs 

and offer instructions on bid specifications, procurement policy, procedures 

and general bidding requirements; 

(d) Provide specifications and requests for proposals to the SBE community in 

a timely manner to allow SBEs adequate time to develop responsive bids. 

In instances where the cost of obtaining specifications or requests for 

proposal is prohibitive, copies of the material would be made available at 

no charge to SBE development agencies; 

(e) Establish prorated payment and delivery schedules where feasible, to 

minimize cash flow problems faced by small firms. The County may 

provide guidance to SBE contractors regarding maintenance of positive 

flow in order that current obligations can be met; 

(f) Hold pre-bid conferences to explain SBE requirements as well as forms 

that must be submitted with a bid; 

(g) Permit bidders to review and evaluate successful bid documents of similar 

procurements via the Georgia Open Records Act; 

(h) Provide projected procurement information and contracting schedules 

through the office of contract compliance and other outreach efforts; 

(i) Conduct internal information workshops to inform and acquaint the 

County staff with the goals and objectives of Fulton County’s Small 

Business Enterprise program and to sensitize them to the challenges faced 

by SBEs; 

(j) Maintain records showing specific efforts to identify and award contracts to 

SBEs and establish a monitoring system to ensure that all contractors, 
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subcontractors, consultants and vendors comply with contract 

specifications related to SBE utilization; and 

(k) Inform SBEs of bid notices and specifications related to their capability by 

placing bid notices in major local newspapers and other periodicals or on 

the Fulton County Website. Bid notices may also be sent to local trade 

associations, technical assistance agencies, economic development groups 

and SBEs with capabilities that may be relevant to the bid notice as 

identified by Fulton County’s SBE data bank. Bid specifications may be 

made available to SBE contractor associations and technical assistance 

agencies. Lists of potential firms bidding as primes may also be made 

available to SBEs. 

(l) Provide in contracts a provision requiring the contractor to certify it has 

complied with the prompt payment requirements pursuant to County Code 

at Sec. 102-435(J). 

(2) Direct Assistance to SBEs 

In addition to the procedures set forth above, the DPCC may also undertake special 

measures to assist SBEs in overcoming barriers to participation on County 

contracts. This assistance may be offered directly by the County, as well as by 

County referral to other assistance agencies with established, comprehensive and 

continuous SBE development programs. Businesses requiring management and 

technical assistance may be identified through a questionnaire, through personal 

experience with these businesses and through requests for assistance. The DPCC 

may, to the extent feasible, offer the following direct assistance to SBEs: 

(a) Act as a resource for technical assistance. DPCC may collect, organize and 

disseminate information regarding available technical assistance providers 

in the Atlanta MSA. 

(b) Act as a resource for financial assistance. DPCC may collect, organize and 

disseminate information regarding available capital or financing sources 

in the Atlanta MSA. 

(c) The DPCC may provide SBEs with information regarding bonding 

including, providing a list of qualified service providers that supply 

bonding services; and may coordinate the development of programs with 

existing service providers in the Atlanta MSA. 

(d) Provide counseling and training sessions for SBEs. County staff may be 

available to interested business representatives to explain (in detail) 

instructions for preparation of bid specifications, the County’s procurement 

policies, procedures and general bid requirements. DPCC would then 

coordinate and follow-up all requests for assistance to ensure that all 

necessary information was provided. 
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(e) Provide coordination and referral to existing business development 

organizations. 

(f) Sponsor workshops and training sessions on identified SBE problem areas, 

i n c l u d i n g  pricing and estimating, joint venture formation, accounting 

principles, marketing and related areas. 

F. County-Maintained Records and Reports 

The effectiveness of this program will be measured by a review of data indicating SBE participation 

as prime contractors, subcontractors and suppliers. In order to ensure the effective tracking of these 

efforts, the following shall be done: 

(1) On eligible projects, each contractor shall continuously maintain, compile, and 

provide to DPCC, monthly information relating to its use of SBEs on the County 

project. This information may include without limitation the following 

information for each of the SBE subcontractors and suppliers utilized by the 

contractor on the County project: a description of the categories of contracts 

awarded to SBEs; the dollar value of contracts awarded to SBEs; and contact 

information for the SBEs. Additionally, the contractor shall provide information 

regarding its progress toward attaining the SBE goal on the eligible County project. 

(2) Within thirty (30) days after the end of a contract in which there was an SBE goal, 

each contractor shall provide DPCC with a report that summarizes the outcome of 

the project information, including without limitation: the identity of and contact 

information for each SBE to whom the contractor has awarded a subcontract or 

supplier agreement; the type of work performed or supplies provided by each 

subcontractor/supplier; the dollar value of each of the subcontracts/supplier 

agreements; and the total percentage of the value of the County contract 

subcontracted to SBE subcontractors and/or suppliers. 

(3) DPCC shall track information regarding every County contract on which the prime 

contractor is an SBE or on which an SBE is part of a joint venture team serving as 

the prime contractor. The information shall include the name and contact 

information of the SBE, the type of contract and the dollar value of the contract. 

(4) DPCC shall prepare a consolidated report based on a compilation and analysis of 

the reports submitted by each contractor regarding the County’s use of SBEs as 

prime contractors. The consolidated report will identify and assess the awards to 

SBEs of County contracts, prime contractors’ use of SBE subcontractors and 

suppliers, prime contractors’ progress in achieving SBE subcontract goals and 

other SBE development and contracting efforts. Specifically, DPCC will maintain 

records and prepare reports showing: 

(a) Awards to SBE subcontractors and suppliers, including names of 

contractors and subcontractors, nature of the work/services performed, and 

the percentage of SBE participation per contract. Fulton County will obtain 
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regular reports from prime contractors on their progress in meeting 

contractual SBE commitments; 

(b) Specific efforts by contractors to identify and award contracts to SBEs; 

(c) Electronic lists of direct mailings by contractors to SBEs; 

(d) County contracts awarded to SBEs or prime contractors in which an SBE 

was a joint venture partner. This information shall include without 

limitation the name and contact information of the SBEs, the type of 

contract and the dollar value of the contract. 

(e) Pre-bid conference information as it relates to the Small Business 

Enterprise program; 

(f) Requests for assistance from SBEs interested in bidding/proposing on 

Fulton County contracts and subcontracts; 

(g) Attendance of SBEs at County-sponsored workshops, seminars and training 

programs; and 

(h) Efforts to assist SBEs in acquiring bonding and insurance. 

(5) DPCC will submit annual SBE participation reports to the Board of 

Commissioners. These reports shall include a summary of the information 

described above, plus an analysis of the total dollar value of County 

contracts/subcontracts awarded to SBEs during the preceding year, categorized by 

prime contracting dollars, subcontracting dollars and supplier dollars. The 

percentage of the total dollar value of these contracts that was awarded to SBEs 

during the preceding year shall also be provided. 

G. Small Business Enterprise Program Goals and Counting Procedures 

(1) The Purchasing Director will set a specific percentage SBE goal on a contract-by 

contract basis for prime contracts, for contracts with subcontracting opportunities, 

and for supplier contracts, and shall have the authority to establish such SBE goal 

on a contract-by-contract basis based upon the type of contract, the type of 

subcontracting work that will be required, and the availability of SBEs to perform 

the work for that specific contract. Every bidder on an eligible project that has an 

SBE goal shall be required to submit, with its bid submission, the names, address, 

certification numbers, if applicable, of certified SBEs and any other information 

required by DPCC as set forth in the project’s solicitation documents. 

(2) SBE participation is counted as follows: 

(a) Once a firm is certified as an SBE, the total dollar value of the prime 

contract, subcontract or supplier contract awarded to the SBE by the County 

or the contractor is counted toward the applicable SBE goal. However, if an 
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SBE fails to be recertified during the term of the contract, or if an SBE is 

decertified during the term of the contract, the dollar value of the contract 

awarded to that SBE cannot be counted toward the applicable SBE goal. 

(b) The County will count toward its SBE goal a portion of the total dollar 

value of a contract with a joint venture equal to the percentage of the 

ownership and contractual commitment to the SBE partner in the joint 

venture. 

(c) The County will count toward its SBE goal only expenditures to SBEs that 

perform a commercially useful function in the work of the contract. 

(d) The County will count toward its SBE goals the following expenditures to 

SBE firms that are not suppliers: 

i. The fees or commissions charged for providing a bona fide service, 

such as professional, technical, consultant or managerial services 

and assistance in the procurement of essential personnel, facilities, 

equipment, materials or supplies required for performance of the 

contract, provided that the fee or commission is determined by the 

County to be reasonable and not excessive as compared with fees 

customarily allowed for similar services. 

ii. The fees charged for delivery of materials and supplies required on 

a job site (but not the cost of the materials and supplies themselves) 

when the hauler, trucker, or delivery service is not also the 

manufacturer of, or a regular dealer in, the materials and supplies, 

provided that the fee is determined by the County to be reasonable 

and not excessive as compared with fees customarily allowed for 

similar services. The fees or commissions charged for providing any 

bonds or insurance specifically required for the performance of the 

contract, provided that the fee or commission is determined by 

Fulton County to be reasonable and not excessive as compared with 

fees customarily allowed for similar services. 
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H. Certification as a Small Business Enterprise 

(1) Prime contractors are required to provide DPCC documentation of its certification 

as an SBE, if applicable, and any subcontractor SBE certification at the time of bid, 

per the eligible project’s solicitation documents, in order to count participation of a 

business towards an SBE goal. Certified SBEs must submit to DPCC or, if 

applicable, to the prime contractor, either (1) a letter or other documentation that 

establishes that the firm qualifies as an 8(a) or small business enterprise firm or 

HUBZone firm with the United States Small Business Administration; or (2) a 

letter or other documentation from the City of Atlanta, MARTA, GDOT or the 

United States Department of Transportation that establishes that the firm qualifies 

as a DBE; or (3) submit proof of small business certification from a certifying 

agency within Georgia that applies small business size standards consistent with or 

less than the applicable revenue and employment size standards for small 

businesses established by the United States Small Business Administration, and 

meets other County criteria related to SBE status.  

(2) Certified SBEs must provide the prime with any information requested to verify 

location of the business within the Atlanta MSA. 

(3) When a firm which has previously been designated as an SBE exceeds the size 

standard for its industry as defined pursuant to 13 CFR § 121.201 (as further 

explained in 13 CFR §§ 121.104 through 121.107), it must notify the DPCC and, if 

applicable, the prime contractor of the change in status.  

I. Decertification of Small Business Enterprise 

If an SBE is decertified, the SBE has an affirmative obligation to notify the DPCC and the 

prime contractor of such decertification. If the prime contractor no longer meets the 

County’s SBE goals after the decertification of the former SBE, the prime contractor shall 

be required, within thirty (30) days after notification by the SBE, to demonstrate good faith 

efforts to substitute the decertified SBE with another certified SBE. Failure to demonstrate 

good faith efforts to substitute a decertified SBE with a  cert i f ied SBE will result in 

the contractor being declared non-responsive, if done prior to the award of the contract, 

or the contractor being held in default of the contract, if done after the award of the 

contract. 

J. Appeals 

A responsible bidder that is determined to be non-responsive to the requirements of the 

SBE program, and that otherwise would have been awarded a contract, as determined in 

consultation with D P C C ,  shall receive a written determination by the DPCC, via 

certified mail, setting forth the reasons for the determination of non-responsiveness. 

Any appeal regarding the SBE program shall be subject to the appeal process provided in 

the County code at Sec. 102.453. 
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K. Small Business Enterprise Directory 

The County will create an SBE Directory that lists SBEs categorized by types of firms to 

facilitate identifying businesses with capabilities relevant to a particular specification.  

Each business listing will contain the business name, contact person, address, phone 

number, legal structure of the business, and details concerning the company’s business 

specialties.  North American Industrial Classification System (NAICS) Codes will be 

identified for each company.  The DPCC will continuously  update and maintain the 

directory on the computer and on hard copy.  In compiling this directory, the DPCC will 

identify as many SBEs as possible that perform the types of work or provide the types of 

supplies needed by the County.  The County will maintain and have available an updated 

SBE Directory and source list(s) for each bid/proposal solicitation to facilitate identifying 

SBEs working in areas relevant to County contracting requirements and the particular 

solicitations.   

L. Methods by which the County May Require Contractors and Subcontractors to 

Comply with Applicable SBE Requirements 

The County’s staff is available to assist contractors and subcontractors in implementing 

this program. As a standard procedure, such assistance may include: 

(1) Clearly setting forth any Fulton County SBE goals in specific applicable Fulton 

County solicitations; 

(2) Attending pre-proposal/bid conferences to explain the County’s SBE program; 

(3) Identifying certified SBEs in Fulton County’s database and providing a list of 

available, certified SBEs upon request; 

(4) Providing plan holder lists and pre-bid sign-in sheets made available to interested 

SBEs upon request; 

(5) Remaining available to assist bidders in developing their SBE programs; 

(6) Monitoring SBE participation levels on e l i g i b l e  projects throughout the 

duration of a contract. Contractors violating contract provisions regarding SBE 

participation are subject to the sanctions set forth in Section M below; and 

(7) Monitoring prompt payment by prime contractors to SBE subcontractors, pursuant 

to County code at Sec. 102-435(j), “Methods for promoting nondiscrimination in 

purchasing and contracting.”  
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M. Means to Ensure Bidders and Contractors Make Good Faith Efforts to Meet SBE 

Contract Goals 

The County shall request documentation of good faith efforts from bidders at the time of 

bid.   

(1) For all contracts for which SBE contract goals have been established, the bidder 

shall be required to submit SBE participation information to Fulton County. The 

award of the contract will be conditioned upon satisfaction of the requirements 

established by the County. The bidder shall submit, with its bid submission, the 

following information: 

(a) The name, address,  certification number and certifying agency of the SBE 

firm(s) that will participate in the contract; 

(b) The description of the work each named SBE will perform and associated 

NIGP code(s); and 

(c) The dollar amount of participation by each named SBE firm. 

(2) If the SBE participation submitted by the bidder does not meet the SBE contract 

goals, the bidder must submit with its bid submission evidence demonstrating that 

“good faith efforts” were made to meet the goals. The County will review 

documents submitted at the time of bid and make its determination of good faith 

efforts based on those submitted documents. Additional submissions will not be 

permitted. To determine sufficient “good faith efforts” to meet the SBE contract 

goal, a bidder/proposer shall document the steps it has taken to obtain SBE 

participation, which may include, but are not limited to, the following types of 

actions that are not meant to be mandatory or exhaustive: 

(a) Attendance at a pre-bid meeting, if any, scheduled by the County to inform 

SBEs of subcontracting opportunities under a given solicitation; 

(b) Advertisement in general circulation media, trade association publications, 

the County website and other media for at least fifteen (15) days before 

bids or proposals are due; 

(c) Written notification to SBEs that their interest in the contract is solicited; 

(d) Efforts made to select portions of the work proposed to be performed by 

SBEs in order to increase the likelihood of achieving the stated goal; 

(e) Good faith efforts to negotiate with SBEs for specific subcontracts, 

including at a minimum: 

i. The names, addresses and telephone numbers of SBEs that were 

contacted; 
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ii. A description of the information provided to SBEs regarding the 

plans and specifications for portions of the work to be performed; 

iii. A statement of why additional agreements with SBE were not 

reached; 

iv. Concerning each SBE, the SBE contacted but rejected as 

unqualified and the reasons for the bidder’s conclusion; and 

v. Efforts made to assist the SBEs contacted that needed assistance 

in obtaining bonding or insurance required by the competitor or the 

County. 

(f) To determine whether a bidder that has failed to meet SBE goals may be 

awarded the contract, the County will determine whether the efforts the 

bidder made to obtain SBE participation were “good faith efforts.” Efforts 

that are merely pro forma are not “good faith efforts” to meet the goals. In 

order to award a contract to a bidder that has failed to meet SBE contract 

goals, DPCC will determine whether the bidder made good faith efforts to 

meet the County’s SBE goals.  

(g) A bidder making a good faith effort would consider a number of factors in 

negotiating with subcontractors, including SBE subcontractors, and would 

take a firm’s price and capabilities as well as contract goals into 

consideration. However, the fact that there may be some additional costs 

involved in finding and using SBEs is not in itself sufficient reason for a 

bidder’s failure to meet the contract SBE goal, as long as such costs are 

reasonable. Also, the ability or desire of a prime contractor to perform the 

work of a contract with its own organization does not relieve the bidder 

of the responsibility to make good faith efforts. 

(h) Prime contractors are not, however, required to accept higher quotes from 

SBEs if the price difference is excessive or unreasonable. In determining 

whether a bidder has made good faith efforts, DPCC will take into account 

the performance of other bidders in meeting the contract. For example, 

when the apparent successful bidder fails to meet the contract goal, but 

others meet it, DPCC may reasonably raise the question of whether, with 

additional reasonable efforts, the apparent successful bidder could have 

met the goal. If the apparent successful bidder fails to meet the goal but 

meets or exceeds the average SBE participation obtained by other bidders, 

the County may view this, in conjunction with other factors, as evidence 

of the apparent successful bidder having made good faith efforts. 

(i) Bidders that fail to meet SBE goals and fail to demonstrate “good faith 

efforts” shall be deemed non-responsive to the County’s SBE requirements 

and shall not be eligible to be awarded the contract. 
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(j) To ensure that all obligations under contracts awarded to SBEs are met, the 

County shall review the contractor’s SBE involvement efforts during the 

performance of the contract. The contractor shall bring to the attention of 

the County any situation in which regularly scheduled progress payments 

are not made to SBE subcontractors. 

The County may also request documentation of good faith efforts from contractors after 

award of a contract with SBE goals. Specifically, in the event that a subcontractor becomes 

decertified as an SBE after contract award, the subcontractor will be required to notify the 

prime contractor of decertification and the prime contractor shall either replace the 

decertified SBE subcontractor by an equivalent SBE certified firm or provide 

documentation of good faith efforts.  

N. Penalties for Noncompliance 

A contractor who fails to comply with any portion of this program, and whose failure to 

comply continues for a period of thirty (30) calendar days after the contractor receives 

written notice of such noncompliance from the Purchasing Director, shall be subject to any 

or all of the following penalties: 

(1) Withholding of 10 percent of all future payments for the eligible project until 

DPCC determines that the contractor is in compliance with this program. 

(2) Withholding of all future payments under the eligible project until it is determined 

that the contractor is in compliance with this program. 

(3) Cancellation of the eligible project. 

(4) Refusal of all future contracts or subcontracts with the County for a minimum of 

one year and a maximum of five (5) years from the date upon which this penalty 

is imposed. 

O. Outreach to SBEs 

Fulton County considers information dissemination and communication with SBEs as an 

integral part of the County’s SBE program. As a part of its outreach program, DPCC may 

solicit input from representatives of SBEs, trade associations and community 

organizations. This input will serve several important functions, including: 

(1) Providing information to identify additional SBE firms; 

(2) Assisting in refining SBE program goals and procedures;  

(3) Disseminating procurement opportunities to SBEs; and 

(4) Providing an independent assessment of the effectiveness of the County’s SBE 

program. 
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P. Procedures to Require that Participating SBEs Are Identified by Name, by Bidders 

for Contracts 

The County may indicate, in specif ic  solicitations for contracts that are determined  

to provide opportunities for SBE participation, goals for the use of SBE firms. 

Solicitations may require all bidders to submit a written assurance of meeting the goals in 

their bids or proposals. Bids may also include a proposed schedule of SBE participation 

that lists the names of SBE subcontractors, a description of the work each is to perform 

and the dollar value of each proposed SBE subcontract. If the SBE participation does not 

meet the SBE contract goals, the bidders must submit sufficient information and evidence 

demonstrating that the bidder made good faith efforts to meet the goals on designated 

contracts. 

Bidders may be required to submit this information at a time to be determined by DPCC. 

Agreements between a bidder and an SBE in which the SBE promises not to provide 

subcontracting quotations to other bidders shall be prohibited. 

Q. Prime contracting guidelines 

(1) As early in the acquisition planning process as practicable, but no later than  

thirty (30) days before the issuance of a solicitation, a user or procuring agency 

must coordinate with DPCC when a procurement is valued over $100,000 in order 

to determine potential measures to be taken to maximize prime participation of 

SBEs in the procurement. 

(2) If DPCC believes that a proposed procurement will render SBE prime contract 

participation unlikely, then DPCC may recommend to the procuring agency 

alternative procurement methods which would increase SBE prime contract 

participation. Such alternatives may include: 

(a) Breaking up the procurement into smaller discrete procurements; and 

(b) Breaking out one or more discrete components. 

(3) Where methods under subsection (2)(b) are not feasible, DPCC will work with the 

procuring agency to recommend a strategy that preserves SBE prime contract 

participation to the maximum extent practicable. DPCC will also work to 

recommend that SBE participation is maximized through teaming arrangements 

and subcontracting opportunities. 

(4) Nothing in this section shall be interpreted to mandate increased participation of 

SBEs where such increased participation would significantly affect the ability of a 

user agency to complete a given project. 
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R. Severability 

If any provision of this program or any application thereof to any person or circumstance is 

held invalid, such invalidity shall not affect other provisions or applications of this article 

which can be given effect without the invalid provisions or applications, and are to this end 

declared to be severable. 

S. Periodic Review 

There shall be a periodic review and analysis of the program to determine if adjustments 

need to be made prior to its sunset within five years. 

T. Sunset 

This program shall sunset on December 31, 2022. 
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